UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

COASTLI NE TERM NALS OF
CONNECTI CUT, | NC.

v. . CIV. NO. 3:00CV1698 (WAE)
UNI TED STATES STEEL CORP: '

Def endant/ Thi rd- Party

Plaintiff

V.

NORTHEAST WASTE SYSTEMS, INC.,:

ET AL
Third-Party Defendants

DI SCOVERY RULI NG

Pendi ng di scovery issues were submtted by letter at the
request of the Court. Oral argunment was heard on June 26, 2003.

After careful consideration, the Court rules as foll ows.

Site Access Agreenent

The parties agreed to add a provision to the site access
agreenent to exchange | aboratory results for sanples taken fromthe
site. The parties stated their agreement on the record to use their
best efforts to conplete a wal k-through in the next thirty (30) days
and to nake a physical collection of sanples within forty-five (45)

days.



The parties discussed maintaining the status quo of certain
site conditions such as wood chip/filler piles and top soil until
sanpling occurs. Counsel for Coastline, NHT, Waste Managenent,
Nort heast Waste Managenent and Ronsal North, LLC will confer with
their clients and USS within ten (10) days to determne if there are
any objections to maintaining the current site conditions. Counsel
for Coastline will informthe Court when its client plans to nove the
top soil and/or wood chips. Coastline will contact USS imredi ately if
any alteration of these site conditions is occurring or is immnently
pl anned so that USS may file an application to maintain the status

quo.

M crofi che

USS agreed to produce the microfiche, wthout cost, at its
offices until July 31, 2003. The parties are agreeable to discussing
| ow cost ways to view the mcrofiche. The parties may contact the

Court to resolve any disputes.

USSs Letter dated June 20, 2003: |Issues 1-9

1. USS seeks specific identification of former USS enpl oyees with
whom Coastline or its counsel has comruni cated, including the
dates, form and substance of such conmunications. USS argues

that this information is not protected by the attorney work



product doctrine as clainmd by Coastline. At oral argunent,
Coastline agreed to file a letter brief on or before July 15,
2003. USS< response is due July 22, 2003.

2. USS seeks production of copies of all remaining allegedly
privileged docunments in the possession of Triton Environnental
Inc., as listed on Triton<s August 17, 2001 Privilege Log
Triton originally withheld 87 docunents as "attorney-
envi ronnental consultant comrunication.™ Triton currently
claims a privilege for only 8 docunents and withdrew its
objection to production of all other docunments. Accordingly,
within ten (10) days of this order, Triton will provide bates
st anped copi es of these docunents, clearly identifying the
documents by nunmber as listed on the August 17, 2001 privil ege

| og.

Attorney-Envi ronnental Consul tant Connuni cati on

Tritonss privilege | og asserts an "attorney-environnenta
consul tant conmmuni cation” privilege as to docunents ##25, 31, 37, 38,
41, 42, 52 and 86. At oral argunent, counsel for Coastline also
asserted a work product privilege.

Beginning in July 1996, Triton Environnental, Inc. was retained

by Coastline to conduct environnental studies and testing, to devel op



remedi al plans and to oversee renedial work on the property.! Triton
provi ded no evi dence suggesting that it was retained as a consultant
by Coastlines law firm Updi ke, Kelly and Spellacy ("UKS").

"The attorney-client privilege my cover communicati ons nmade to
agents of an attorney hired to assist in the rendition of |egal

services." United States Postal Service v. Phel ps Dodge Refining

Corp., 852 F. Supp. 156, 161 (E.D.N. Y. 1994)(quotation nmarks om tted)

(quoting U.S. v. Schwi mmer, 892 F.2d 237, 243 (2d Cir. 1989)). In

U.S. v. Kovel, 296 F.2d 918, 922 (2d Cir. 1961), our circuit court

ruled that "the attorney-client privilege can attach to reports of

Triton was retained by Coastline in July 1996 to assi st
Coastline with a Environnental Site Assessnment (ESA), to conduct a
Limted Phase | Environnental Site Assessnent of the North Yard
Parcel and to prepare a brief letter report providing guidance to
Coastline regarding the Departnment of Environnental Protection (DEP)
property transfer requirenments. In July 1997, Triton was retained to
conpl ete the approved Phase Il Environmental Site Assessnent Work
Plan for the North Yard Property. The Wrk Plan specified the scope
of work to be conpleted at the site and was approved by the DEP. In
Oct ober 1998, Triton was retained to oversee construction by
Nort heast Waste Systens of a new building in the North Yard, in a
manner consistent with Coastline«s obligations under the Connecti cut

Transfer Act. In June 2002, Triton was retained to conplete an
updat ed Phase Il Environnental Site Assessnment for Lot 3 ("North Yard
Property"), involving the installation of shallow nonitoring wells,

soil borings and the collection and | aboratory analysis of soil and
groundwat er sanples foll owed by preparation of a Suppl enental Phase
Il ESA report. Triton was also retained to devel op a Renedi al
Action Plan ("RAP"), addressing the remaining soil and groundwater

i npacts of Lots 1 and 2. Finally, in May 2003, Triton was retained
to manage and supervise the renoval and off-site di sposal of wood
chi ps and other associated debris stockpiled at Coastline<s North
Yard property.



third parties nade at the request of the attorney or the client where
t he purpose of the report was to put in usable forminformation

obtained fromthe client.” Phel ps Dodge Refining Corp., 852 F. Supp.

at 161 (quoting Federal Trade Commn v. TRW Inc., 628 F.2d 207, 212

(D.C. Cir. 1980)). In Phelps Dodge Refining Corp., the Court

expl ai ned:
[ The consultants] were hired by defendants to
formul ate a renedi ati on plan acceptable to the
[ New York State Departnment of Environnental
Control] and to oversee renedial work at the
Property. Their function was not to put
i nformation gained from defendants into usable
formfor their attorneys to render | egal
advi ce, but rather, to collect information not
obt ai nabl e directly from defendants

852 F. Supp. at 161.

It is undisputed that Triton was not hired by Updi ke, Kelly and
Spel l acy | awyers specifically to assist themin rendering | egal
advice. Indeed, Triton was hired by Coastline in 1996 to, anpng
ot her things, formulate an Environnental Site Assessnment work plan
and Environmental Land Use Restriction acceptable to the Connecti cut
DEP and in conformty with the Connecticut Transfers Act and
Remedi ati on Standard Regul ations. Triton has not argued that its
function was to put information gained from Coastline into usable
formfor UKS to render |egal advice. Coastline has also clearly

stated its intention to name Triton as its expert witness in this

case. "Experts hired to testify are not considered representatives



of the lawyer for the purpose of the privilege because their

conmmuni cations are subject to disclosure at trial and, therefore, are
not confidential communications.”™ 3 Jack B. Weinstein & Margaret A.
Berger, Weinstein<s Federal Evidence 1503.12[5][a] at 503-32.2 (2d

Ed. 2002). Because enpl oyees of Triton are outside the attorney-
client privilege, docunents they prepared are discoverable. Phelps

Dodge Refining Corp., 852 F. Supp. at 162. Triton has failed to

show that the attorney-client privilege is applicable here. See |d.
at 159 ("The burden of proving each el enment of the [attorney-client]

privilege rests on the party claimng protection.").

Wor k- Product Doctrine

At oral argument, Coastline«s attorney, Joseph Rosenthal, raised
a claimof work-product privilege for the first time, explaining that
he was i nexperienced when he prepared the privilege |og in August
2001. In addition to counsel<s failure to raise the work-product
privilege in August 2001, and to raise the privilege in the two years
since the privilege |og was prepared, counsel also failed to brief
the Court prior to oral argunment in June 2003 on the applicable | aw
Nevert hel ess, the Court will consider the assertion of work-product

privilege out of a sense of fairness to Attorney Rosenthal<s client,



Coastline.?
"Voluntary disclosure to a party outside the privilege destroys
the attorney-client privilege because it destroys the confidentiality

of the comunication." ECDC Environnental, L.C. v. New York Marine

and Ceneral, No. 96CI V6033, 1998 W. 614478 (S.D.N. Y. June 4,

1998) (citing In re Von Bul ow, 828 F.2d 94, 102-03 (2d Cir. 1987)).

"Di sclosure of material protected by the work-product doctrine,
however, results in a waiver of the protection afforded by that
doctrine only when the disclosure is to an adversary or materially
increases the |ikelihood of disclosure to an adversary." 1d.

(citing In re Steinhardt Partners, L.P., 9 F.3d 230, 234-35 (2d Cir

1993); In re Crazy Eddie Sec. Litig., 131 F.R D. 374, 379 (E.D.N.Y.

1990) ("[T]he [work-product] privilege protects information <agai nst
opposing parties, rather than against all others outside a particular
confidential relationship .<. . . Counsel may therefore share work
product . . . with those having simlar interests in fully preparing
litigation against a conmon adversary.").

The scope of the work product doctrine is set forth in Fed. R
Civ. P. 26(b)(3):

[A] party may obtain discovery of docunments and
tangi bl e things otherw se di scoverabl e under

2The Court notes that, in Phel ps Dodge Refining Corp., 852 F.
Supp. at 162, n.4, although the defendants abandoned the cl ai m of
wor k product privilege, the Phel ps Dodge Court considered the
assertion on the record before it.
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subdi vision (b)(1) of this rule and prepared in
anticipation of litigation or for trial by or
for another party or by or for that partys<s
representative (including the other party:«s
attorney, consultant, surety, indemitor,

i nsurer, or agent) only upon a show ng that the
party seeking discovery has substantial need of
the materials in the preparation of the partys<s
case and that the party is unable w thout undue
hardship to obtain the substantial equival ent
of the materials by other nmeans. In ordering
di scovery of such materials when the required
showi ng has been nmade, the court shall protect
agai nst di sclosure of the nental inpressions,
concl usi ons, opinions, or |legal theories of an
attorney or other representative of a party
concerning the litigation.

"[T] he purpose of the work product rule is to protect an attorneyss
nmental process so that the attorney can anal yze and prepare for the
client<s case without interference from an opponent."” 6 Moore<s

Federal Evidence, 826.70[8] at 26-232. See ECDC Envir., L.C. v. New

York Marine and General No. 96CIV.6033, 1998 W 614478, *15 (S.D.N.Y.

June 4, 1998); Occidental Chem cal Corp. v. OHM Renedi ation Serv.

Corp., 175 F.R. D. 431, 434-436 (WD.N. Y. 1997); Phelps Dodge Refining

Corp. 852 F. Supp. 156, 162 n. 4.

As the Supreme Court stated in United States v. Nobles, 422

U S. 225 (1975):

At its core, the work-product doctrine shelters
the nmental processes of the attorney, providing
a privileged area within which he [or she] can

anal yze and prepare his [or her] client's case.

But the doctrine is an intensely practical

one, grounded in the realities of litigation in
our adversary system One of those realities

is that attorneys often nust rely on the

8



assi stance of investigators and other agents in
the conpilation of materials in preparation for
trial. It is therefore necessary that the
doctrine protect material prepared by agents
for the attorney as well as those prepared by
the attorney hinself.

ld. 422 U.S. at 238-39 (quoted in Occidental Chemi cal Corp., 174

F.R D. at 434) (citation omtted).

As stated above, plaintiff has failed to establish, as an
initial matter, that Triton was hired for the project to assi st
pl aintiff« counsel in providing | egal advice to Coastline, or that
any of the docunents was generated for that purpose. 1d. 174 F.R D.
at 435. Coastline does not dispute that it will designate Triton as
its expert w tness.

It is undisputed that the docunments contain information which
Triton woul d be expected to obtain or conpile in the ordinary course
of its business of overseeing the performance of environnmental
remedi ati on work under its contract with Coastline. See ld. 175
F.R D. at 435.

"In addition, when a party takes a position in a case that
pl aces at issue the very information sought to be protected from
di scl osure by the work product doctrine, the protection may be

wai ved." [d. (citing Vernont Gas Systenms v. United States Fidelity &

Guaranty Co., 151 F.R D. 268, 276 (D. Vvt. 1993); Rem ngton Arns Co.

v. Liberty Mutual Ins. Co., 142 F.R. D. 408, 412 (D. Del. 1992)("at

i ssue"” doctrine stens fromtraditional notions of waiver)). Wen

9



Coastline brought this action, it placed at issue the information
contained in the Triton docunments with respect to the site
conditions, data and remedi ation efforts.

After in canera review, and careful consideration of the case
law and Tritonss role as an environnmental consultant and prospective
expert witness, the Court finds as foll ows.

Docunent #25:

Fax May 10, 2001-to Chris Marquesi, Triton from Attorney David
Monz of Updi ke, Kelly & Spellacy (UKS), transcript of a voice
mai | nmessage from Attorney Jennifer Groves, a UKS associate, to
David Monz, forwarding a transcript of a voice mail nmessage Ms.
Groves received from Al Lundt regarding analysis of a rock
sanple. NOT PRIVILEGED. No client confidence disclosed. No

| egal opinion sought or given. Sinply a transmttal of factua
information to a Triton enpl oyee.

Docunment #31 Page 1 Redacted Question in Message Text:

Fax Transm ttal Sheet Septenber 17, 1999-to Chris

Mar quesi, Triton from Attorney David Minz, UKS. Monz
seeking factual information from Marquesi. NOT

PRI VI LEGED. No client confidence disclosed. No |egal
opi ni on sought or given. Sinply a request for factual
information by a UKS attorney to a Triton enpl oyee.

Triton withdrew its objection to the handwitten

10



information on the map on page 8.

Document #37:

Mermor andum dated May 9, 2000, to Martin Tristine,
Coastline V.P., and Chris Marquesi, Triton, from Attorney
Davi d Monz, UKS, re: Coastline Term nals of Connecticut,
238 Fairnont Avenue Interview Protocol for Past Enpl oyees
of U S. Steel Goup. The nmenp contains a |list of specific
guestions that should be included in any interview of past
USS enpl oyees regarding the environmental condition of the
238 Fairnont Avenue property. Arguably, this meno is work
product intended as |egal advice and relating to an
investigation in anticipation of litigation. During in
canera review, Attorney Rosenthal stated he did not know
whet her Triton interviewed any fornmer enployees of USS, or
used the meno in performng its consulting services.
Absent a showing that Triton did not use these interview
guestions in the course of its role as a consultant and/or
as an expert w tness, the docunent is discoverable.

Docunent #38:

Fax cover sheet dated June 21, 2000, to Attorney David
Monz, UKS, from Chris Marchesi, Triton, with a copy to
Martin Tristine, Coastline V.P. NOT PRIVILEGED. No client

confidence disclosed. No | egal opinion sought or given.

11



Sinmply a statenment of factual information froma Triton

enpl oyee.
Docunent #41:

Fax cover sheet dated Novenber 28, 2000, to Attorney David
Monz, UKS, from Chris Marchesi, Triton, with a copy to
Martin Tristine, Coastline V.P. NOT PRIVILEGED. No client
confidence disclosed. No | egal opinion sought or given.
Sinply a statenent of factual information froma Triton
enpl oyee.

Document #42:

Fax cover sheet dated July 20, 2000, to Attorney David
Monz, UKS, from Chris Marchesi, Triton. NOT PRI VI LEGED.
No client confidence disclosed. No |egal opinion sought or
given. Sinply a statenent of factual information from a
Triton enpl oyee.

Document #52:

Fax cover sheet dated August 11, 1999, to Attorney David
Monz, UKS, from Chris Marchesi, Triton with a copy to
Martin Tristine, Coastline V.P. It transmts a draft

| etter addressed to Attorney Monz, dated July 19, 1999,
from John Bondos, Triton<s Project Manager, and Chris
Marchesi, Triton<s Principal/Senior Project Manager

Triton gave Monz a draft of the letter they were sendi ng

12



to himso he could edit it. Attorney Rosenthal indicated

that the handwitten coments and underlining on the July

19 draft belong to Attorney Monz. The final version

i ncorporated the handwitten changes. The final version of

the July 19 letter, dated Septenber 30, 1999, was encl osed

by himin correspondence to USS on October 12, 1999.3

Monz<s COctober 12 letter to USS seeks, anmong other things,

an opportunity to talk in advance of the expiration of the

Tol i ng Agreenent on Decenber 31, 1999. Coastline has

al ready provided the final version of the letter, dated

Sept enber 30, 1999. This lawsuit was filed on Septenber 1,

2000.

The Court finds that the attorney<s handwitten comments and
edits on the draft letter are work product and that the coments and
edits were clearly nade in anticipation of litigation and nmay reveal
the attorney<«s thought process. Neverthel ess, the work product
doctrine "does not protect facts concerning the creation of work
product, or facts contained within work product.” 6 Janmes E. Moore,
Moor e<s Federal Practice, 826.70[2][a] at 26-207 (3d ed. 2003).

Clearly, a redacted copy of the July 19 draft letter is not protected

See Item 1 to October 12, 1999 letter, described as
"Correspondence from Triton Environnental, Inc., dated Septenber 30,
1999, summarizing the site history and the status of the
envi ronnental site assessnent.”

13



as work product.

This raises a second questi on, whether work product protection
is wai ved because the editorial comments were provided to a
consultant and antici pated expert wi tness. USS should inform
Coastline whether it seeks to press for production of the draft
letter with the attorney<s coments, and Coastline should inform USS
whether it will continue to assert a privilege. If USS seeks an
unredacted copy of the July 19, letter, the parties should brief the
Court on the issue within ten (10) days.

Docunent #86:

A handwritten "Comrmuni cations Log" dated 2/17/99 from "JB"
(John Bondos of Triton), regarding a tel ephone
conversation with "Marty" Tristine of Coastline about a
conversation between Bondos and Attorney Mnz of UKS. NOT
PRI VI LEGED. No client confidence disclosed. No |egal
opi ni on sought or given. Sinply a record of a conversation
between a Triton enployee and a Coastline enpl oyee seeking
Coastline«s permssion to release a confidential report to

Attorney Monz.

3. USS requests that NHT be ordered to answer Interrogatory #1 of
USS< Second Set of Discovery Requests.

| nterrogatory #1 states:

14



| dentify each natural and non-natural person
who was at any tinme an enpl oyee, manager,
officer, director, sharehol der, attorney,

envi ronnent al

contractor,

consul tant, independent

representative, agent or affiliate

of both Coastline Term nals of Connecti cut,
Inc. ("Coastline") and al so New Haven Term nal

Inc. ("NHT"),
i ncl udi ng but

whet her or not at the sane tine,
not limted to each person

referenced in Paragraph 2.11 of NHI<s Second
Amended Pl an of Reorganization, and for each
person state each relationship held with
Coastline and NHT and the responsibilities
associ ated therewith, the dates during which
each such relationship was held, the facts you
bel i eve were known to each such person
concerning the environnmental condition at any
time of the real property which is the subject
of the instant action, and the date on which
you believe such facts becanme known to such

person.

At oral argunent,

t hat they had no ot her

USS stated that Coastline/ NHT represented

information to provide beyond the information

al ready provided. USS estimates that Coastline/ NHT has produced over

2,600 docunents. USS correctly argues that it is not its burden to

cull through 2,600 docunents to specul ate about Coastline/ NHT<s

interrogatory responses. USS is looking for information identifying

whi ch enpl oyees knew about any site contam nation, what they knew,

and when they knew it.

USS seeks specific responses with Bates Stanp

references in a sworn-to and signed interrogatory response.

The Court agrees that Coastline/NHT has not provided a conplete

answer to this interrogatory. Accordingly, Coastline/NHT will provide

a sworn and signed interrogatory response within ten (10) days. The

15



parties are encouraged to nmeet and confer to di scuss any questions

that may arise, and to request a tel ephone conference with the Court
i f needed.
4. Coastline will produce all docunents related to the Spring 2003

sal e of approximately 11 acres to Ronsal North, LLC within ten

(10) days. If the docunents are not produced within that tine,
USS will notice a custodial deposition and subpoena the
docunent s.

NHT wi |l produce property description schedules to (i) the

| ease between NHT and Third-Party defendant Bl akesl ee Arpaia
Chapman, Inc., and (ii) the | ease between NHT and D.P.L. Refuse
Service, Inc. and Northeast Waste Systens, Inc. within ten (10)
days.

Nort heast Waste Managenent and WAste Managenent agreed to
produce copies of two other |eases, with proprietary
information redacted, within thirty (30) days.

Nort heast Managenent will provide sworn interrogatory answers
within ten (10) days. USS will file a Motion for Default if no
answers are filed.

USS withdrew its production request concerning three rel ated
wor ker s< conpensation clains arising out of a chemcal fire at
the site, based on Waste Managenent< representation that the

chem cal fire occurred off site.

16



9. Suppl enent al Di scovery

USS will determ ne how many sites manufactured wire rope
usi ng a manufacturing process simlar to that used at the
New Haven site, and provide the tinme frame when the wire
rope was manufactured, the location(s), and any other

di stingui shing characteristics. USS will provide this
information to the Court and Coastline/NHT within ten (10)
days. The Court will then consider whether to order

di scovery regarding any of the sites.

CONCLUSI ON

The parties are encouraged to confer in good faith as questions
arise in responding to this ruling. The parties may contact the
Court for help as needed.

This is not a recommended ruling. This is a discovery ruling
and order which is reviewable pursuant to the "clearly erroneous”
statutory standard of review 28 U S.C. 8 636 (b)(1)(A; Fed. R
Civ. P. 6(a), 6(e) and 72(a); and Rule 2 of the Local Rules for
United States Magi strate Judges. As such, it is an order of the
Court unless reversed or nodified by the district judge upon notion

timely made.

SO ORDERED at Bridgeport this 18th day of August 2003.
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HOLLY B. FI TZSI MVONS
UNI TED STATES MAGK STRATE JUDGE
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